and that the violation resulted from ordinary negligence
on the part of the contestant (Tr. 91).  Later, contestant's
counsel conceded that the violation was unwarrantable
(Tr. 98-99), and MSHA's counsel was of the opinion that a
showing of ordinary negligence was sufficient to establish
unwarrantability (Tr. 99).  Contestant's counsel concurred
in this view (Tr. 100).

MSHA's posthearing arguments contain no further discussion
concerning the "unwarrantable" nature of the violation.  The
aforementioned cited transcript pages are indicative of what
I believe to be inconsistent positions taken on the question
of "negligence" and "unwarrantable."  In my view, these terms
are synonymous, and indicate a degree of negligence, and
if the parties agree that a finding of "ordinary negligence"
means unwarrantable, then so be it.

In view of the foregoing, I conclude and find that the
violation in question was an unwarrantable violation caused
by the respondent Helen Mining Company's ordinary negligence.

Gravity

The parties have stipulated that if an injury were to
occur as a result of the violation, it would be a serious
injury.  Accordingly, I conclude that the violation was
serious.

Significant and Substantial

Relying on the Commission's decision in Secretary v.
Cement Division, National Gypsum Co., 3 FMSHRC 822 at 825,
(1981), MSHA's counsel argues that the record contains
ample evidence to support a conclusion that harm or injury
was reasonably likely to occur as a result of the violation
in this case.  In support of this contention, counsel states
that the inspector issued the citation when he observed that
the fan blades of the drive motor were only partially covered
by a broken shroud, and that a piece of rubber belting,
which had previously been nailed, to a post and placed in front
of the exposed moving parts, was found lying on the mine floor
at the time the condition was cited.  Since the inspector
testified that the rubber belting was wet and constituted a
"slipping hazard," and since he also testified that an employee
could fall directly into the moving fan blades, MSHA's counsel
concludes that she has established a "significant and
substantial" violation,

Helen Mining's argument that the violation was not
significant and substantial is based on the assertion that
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